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What is ESA?
Employment and Support Allowance is a working-age benefit which is aimed at
supporting people with disabilities and long-term health conditions who cannot
work.

There are different types of ESA.

If you make a new claim for ESA, this will be for something called “new style ESA”. 

People who already receive ESA may be getting one of two other kinds of the benefit:
Contribution-Based ESA (very similar to New-Style ESA) and Income-Related ESA.

New-style ESA is paid to those who are eligible as a result of having paid sufficient
National Insurance Contributions. You must have paid sufficient contributions for at
least the two tax years prior to your claim.

You can check your National Insurance contributions on the HMRC website
(www.gov.uk/check-national-insurance-record) or via the HMRC app
(www.tinyurl.com/HMRC-app).

The DWP will also check which type of ESA you should be claiming when you call to
initiate your claim.

New-Style ESA is not means-tested. This means that there are no savings limits, and
you can claim it based solely on your National Insurance contributions and your
needs. It does not take into account if you have a partner, or their income. 

You cannot now make a new claim for Income-Related ESA.

Work-Related Activity and
Support Groups
Once you have claimed, after an initial assessment phase, you will be put into one of
two groups: the Work-Related Activity Group or the Support Group.

If you are put in the Work-Related Activity Group you will be required to undertake
some activity to get you ready for looking for work (such as doing training, or
updating your CV), although you can’t be required to look for or take up work.

http://www.gov.uk/check-national-insurance-record
http://www.tinyurl.com/HMRC-app
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If you are put in the Support Group, you are free from requirements to do any kind of
“work-related activity” in order to continue to receive the benefit.

You also get an additional amount of money if you are put in the Support Group.

Which group you are put in is determined by the Work Capability Assessment.

The Work Capability Assessment
The Work Capability Assessment forms a key part of ESA. There are three possible
outcomes of this assessment:

Which group you are put in is determined by the Work Capability Assessment.

You are found fit for work (This means you won’t qualify for the benefit) OR
You have “limited capability for work” (This means that you are put in the Work-
Related Activity Group) OR
You have limited capability for work and limited capability for work-related
activity” (This means that you will be put in the Support Group).

In this context, the phrases “limited capability for work” and “limited capability for
work-related activity” are legal definitions, and don’t necessary equate to a real-
world test of whether you can manage a particular job.

It is important to understand what the test is, so that you can give the assessor and
the DWP all the relevant information they need to make an accurate decision on your
claim.

It is also very important to understand the test should you need to challenge the
DWP’s decision on your claim.

The test is a very formulaic one.

You are assessed on your ability to do 18 activities and are awarded points based on
how much you struggle with these activities.

The activities are laid out explicitly in the big ESA50 form, but when you are at the
face-to-face appointment you are being assessed against exactly the same
activities, even if this is less explicit in that context.

There is also an alternative route to qualifying without scoring the required number
of points (see next page).
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Having limited capability for work

In relation to each of the 18 activities, the healthcare professional and the DWP look
at certain specific phrases (called “descriptors”), and allocate you points based on
which descriptor best describes your ability to do that activity.

If you score 15 points or more, you are considered “not fit for work” and will be
eligible for the benefit.

The activities and descriptors are set out in Appendix I of this factsheet.

Limited capability for work without 15 points – “exceptional circumstances”

Even if you don’t score 15 points under the activities, you can be treated as not fit for
work if exceptional circumstances apply.

The one which will most likely be relevant for a person with ME is the rule around
risks to your health (or anyone else’s).

The rules say that you should be treated as having limited capability for work (even
without scoring 15 points) if you have a condition which means that there would be
“a substantial risk to the physical or mental health of any person” if you were to be
found fit for work. 

Having limited capability for work-related activity

If one of a list of 16 phrases applies to you, you are considered to also be unfit for
work-related activity. These are listed in Appendix II of this factsheet.

If any one of these sentences applies to you, you will be put in the support group.

Limited capability for work-related activity - “exceptional circumstances”

There is an alternative route to having limited capability for work related activity if
“exceptional circumstances” apply.

Again, the one that might be most relevant to most people with ME is about risk.

The rules say that you should be treated as having limited capability for work related
activity (even without meeting one of the 16 phrases) if there would be “a substantial
risk to the mental or physical health of any person” if you were found to be capable
of work-related activity.

ESA: an overview
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Fluctuating conditions

Some rules that are relevant to people with fluctuation conditions can be very
important for people with ME.

The ESA50 form specifically says that you shouldn’t answer “yes” to the question of
whether you can do an activity unless you can “do the activity safely, to an
acceptable standard, as often as you need to and in a reasonable length of time”.
Concerning which “descriptor” applies to you, the rules say that a “descriptor applies
to a claimant if that descriptor applies to the claimant for the majority of the time or…
on the majority of the occasions on which the claimant undertakes or attempts to
undertake the activity described by that descriptor”.

Therefore, you should make it explicit both on your form and in the face-to-face
assessment if you can’t do an activity safely, to an acceptable standard, as often as
you need to and in a reasonable amount of time” and if you can’t do it for the
majority of the time.

Making a claim
You can find out how to claim ESA from the government website here:
https://www.gov.uk/employment-support-allowance/how-to-claim.

When you first claim, you will get an “assessment phase” amount.

If you subsequently are found to have limited capability for work-related activity you
will get an additional amount on top of the basic rate.

If you are not, then you will continue to receive ESA at the initial rate.

As part of the process of claiming ESA, you will be sent a form called ESA50. There
will be questions on the form about whether you can do the 18 specific activities.

The form asks if you can do each activity safely, to an acceptable standard, as often
as you need to and in a reasonable length of time. It is possible to score 15, 9, 6 or 0
points for each activity.

You should aim to send in medical, and other, evidence with your ESA50.

This can be letters from healthcare professionals, a diary of how your condition
affects you, a statement from the person who knows you best on how your condition
affects you, a copy of your repeat prescription or your own statement about your
condition.

ESA: an overview
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We know that medical evidence from a professional involved in your care is often
very helpful for your claim.

We have a separate factsheet on medical evidence for benefit claims.

Filling in the form
When you fill in the form it is best to be honest. Please don’t minimise how your
condition affects you and the difficulties you have with everyday activities.

Having to think about how your condition affects you can be distressing so if you
can, have a friend or relative with you to support you through the process. 

We would strongly recommend that in your answer to each question you specifically
address whether you can do the “safely, to an acceptable standard, as often as you
need to and in a reasonable length of time”.

There is a sample answer below to illustrate. 

Sample answer
Question 1. Mobilising unaided by another person with or without a walking stick,
manual wheelchair or other such aid if such aid is normally or could reasonably be
worn or used:
Answer: I find it very difficult to mobilise effectively even with a mobility aid, in my
case a walking stick. I cannot mount or descend two steps unaided by another
person even with the support of a handrail. I cannot mobilise:
Safely: My mobility is affected by my condition. I cannot mobilise up and down steps
safely due to the extreme exhaustion, pain and muscle weakness resulting from my
condition. This is also true when I am mobilising on flat ground. I cannot mobilise
50m repeatedly within a reasonable timescale due to severe pain and discomfort. 
Reliably: I cannot mount or descend two steps unaided by another person, even
with the support of a handrail, as I find it very difficult to lift my feet to climb the
steps. I also find descending two steps very difficult as I cannot judge the distance
and the action involved increases my pain levels. I also cannot reliably walk 50m in a
reasonable amount of time due to severe pain and discomfort.
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Repeatedly: I cannot manage this activity repeatedly because I have to rest
regularly due to muscle weakness, pain and exhaustion.
In a reasonable amount of time: I cannot manage this activity in a reasonable
amount of time. It takes me more than twice as long as a non-disabled person to
complete the activity. I can only manage this activity on average three days a week. 

See Appendix I of this factsheet for the questions, descriptors and number of points
each is awarded.

Remember: You can ask for an extension to collect more evidence, or to obtain
advice, at any stage of the process.

It is best to do this the day before your deadline to obtain the maximum extension.
This is two weeks.

However, the benefits agency will usually grant longer extensions if there is good
reason, e.g. you cannot see a consultant within the time frame to request further
medical evidence or you are waiting for an appointment for welfare advice.

The face-to-face assessment
The DWP have contracted with Health Assessment Advisory Service to provide the
Work Capability face to face medical assessments in the UK. 

Over the course of the Coronavirus pandemic, face-to-face assessments were
suspended. They have now been reintroduced. 

What you need to remember about WCA medical assessments:

1. You can ask for a home assessment or a telephone assessment. If you are too ill or
concerned you will have a relapse if you have to go to an assessment centre, ask for
a home assessment or telephone assessment at the back of the form. You should
also provide a supporting doctor’s letter if possible.

2. You can ask for a home medical assessment if you will have to travel for 90
minutes or more each way to reach the assessment centre.

3. If at all possible, have a friend at home with you or take someone with you to the
assessment centre for support. If the person who is going to accompany you is not
from your household, you should contact the assessment company to let them
know.

ESA: an overview
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4. Ask for the assessment to be recorded. There are strict rules about types of
recording equipment, plus the assessor must agree to be recorded. It is therefore
easier to ask the medical assessment provider to record your assessment than ask to
record it yourself.

5. At the end of your assessment, ask for a copy of the report. This will then be sent
to you when the decision maker is sent their copy. This will allow you to challenge
any factual inconsistencies in the report before the decision on your claim is made or
in the form of a Mandatory Reconsideration request.

The decision
Once you have received the decision letter you will have two options:

1. You agree with it - do nothing.

2. You don’t agree with the decision – ask for a Mandatory Reconsideration.

Mandatory Reconsideration
A Mandatory Reconsideration is the first stage of the appeals process.

It means another decision maker at the DWP will look at your whole claim and decide
whether they agree with the original decision or not.

You must ask for a Mandatory Reconsideration by phone or in writing within 30 days
of the date on your decision letter.

There is a form called CRMR1 (https://tinyurl.com/CMRC1form) you can use to ask
for a Mandatory Reconsideration which it might be helpful to use so that you don’t
forget to include key pieces of personal information.

However, you are likely to want to write more information than there is room for on
the form.

You can submit additional sheets of paper with the form, but make sure to write your
name and National Insurance number on each additional sheet.

It is always best to ask for a Mandatory Reconsideration in writing if at all possible. 

ESA: an overview
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You should write a paragraph about why you disagree with the decision in general. 

You should then list each of the activities you disagree with their decision on and
explain why you think they made the wrong decision.

If you are appealing which group you have been placed in, you should detail which
activity you think you should have been awarded 15 points for and why.

If you are appealing on the basis of the ‘Exceptional Circumstances’ rule, you should
include as much detail as you can as to why having to complete any work-related
activities would make your condition worse.

You should also provide any further supporting evidence at that point, if you have it.

Tribunal
If you are still not in agreement with their decision after the Mandatory
Reconsideration stage, you have the option to go to tribunal. 

If you are still not in agreement with their decision after the Mandatory
Reconsideration stage, you have the option to go to tribunal. 

To apply for a tribunal hearing, you can download and print form SSCS1 from the
HMTCS website at www.tinyurl.com/tribunal-application. Or you can fill in the form
online at www.tinyurl.com/tribunal-application-online.

You must attach a copy of your mandatory reconsideration decision to the SSCS1
form. You should ensure your completed SSCS1 reaches Her Majesty’s Courts and
Tribunals Service within 30 days of the date on your Mandatory Reconsideration
notice.

However, you can ask for a tribunal up to 13 months after this date if you have good
reason. 

Before the hearing, you will receive a ‘tribunal pack’. This will include all the
information you have submitted as part of your application, your assessment report
and any additional evidence or letters you have sent in, as well as your appeal form. 

The tribunal panel will also receive this pack but will not be able to review it together
until the day of the tribunal.
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In some cases, the clerk to the panel may contact you on the day of the hearing, or
when you arrive at the hearing, to inform you a decision has been made based on the
information provided.

If you have any further evidence, you should send it to Her Majesty’s Courts and
Tribunals Service, quoting your reference number, at least one week before the date
of your hearing.

You can take new evidence with you on the day, but it may not be looked on
favourably unless you have a very good reason for leaving it so late.

Again, you must only send evidence that was valid at the time of your initial claim.

You may have to wait between six and 12 months for a tribunal date from the time
you put in the SSCS1 request. 

At the tribunal, you will be taken into a waiting room when you arrive; from there you
will be called into a separate room with the panel. The tribunal panel will consist of a
judge, a doctor and a person with a social care background. It is informal (no robes or
wigs).

You will sit across from them, and they will ask questions as to how your condition
affects you to try to gain more insight into your reasons for applying and then
appealing. 

You may take a friend with you to support you at the tribunal. However, they will not
be allowed to speak unless the panel asks them to give their opinion. 

If you have an Official Representative from an organisation such as the Citizen’s
Advice Bureau, the tribunal panel will speak to, and ask questions of, you both.

Once they are satisfied that they have enough information to make a decision you
will be asked to wait in the waiting room again.

The panel will then discuss your appeal, come to a decision and then call you back in.
You will receive their decision at that point in person.

Upper tribunal
If you are unhappy with the decision, you may be able to appeal to the upper tribunal.

However, the upper tribunals can only look at the decision if the first-tier tribunal
decision is wrong on a point of law.

If you would like to appeal to the upper tribunal, you should take specialist advice.
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Appendix I: assesses whether a claimant
has limited capability for work
This assesses whether a claimant has limited capability for work. If you score 15
points or more from section one you will be placed in the Work-Related Activity
Group.
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Appendix II: assesses whether a claimant
has limited capability for work-related
activity
This assesses whether a claimant has limited capability for work-related activity. If
one or more of the descriptors there applies to you and this is accepted, you may
qualify for entry into the Support Group.
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Useful contacts
Action for ME 
Information and Support Service 
Tel: 0117 927 9551 (Monday to Friday 10am to 4.30pm)  
Email: infosupport@actionforme.org.uk  
Website: www.actionforme.org.uk 

Citizens Advice Bureau 
Offers advice on a range of issues and may complete a benefits check for you 
www.citizensadvice.org.uk  

Civil Legal Advice 
Help with some benefit appeals for eligible people. 
www.gov.uk/civil-legal-advice 

Disability Rights UK 
Factsheets on benefits, tax credits and independent living 
www.disabilityrightsuk.org   

Local councils 
Some local councils employ welfare rights workers and/or may also have information
about other services in your area. 
www.gov.uk/find-your-local-council  
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Company registered by guarantee in England no. 2906840

www.actionforme.org.uk/donate/

If you have found this resource useful, please consider making a
donation to help us reach even more people affected by ME.

Action for ME
Unit 2.2 Streamline
436-441 Paintworks
Bristol, BS4 3AS

Registered office:

Telephone: 0117 927 9551
Info & Support: infosupport@actionforme.org.uk
Fundraising: fundraising@actionforme.org.uk

https://www.facebook.com/actionforme/?locale=en_GB
https://uk.linkedin.com/company/actionforme
https://www.instagram.com/actionform.e/
http://www.actionforme.org.uk/donate/
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